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OLIVER PASSAVANT*
GERHARD NOSSER**

The German Reunification-Legal
Implications for Investment
in East Germanyt
The reunification of Germany on October 3, 1990, was a historic event in
world affairs. Before the Berlin Wall opened on November 9, 1989, hardly
anybody believed that the fierce division of postwar Germany could be overcome
in the foreseeable future. On March 18, 1990, the first free elections after World
War II were held in the German Democratic Republic (GDR or East Germany).
The German-German Treaty of May 18, 1990, established a monetary, economic, and social union as of July 1, 1990. Pursuant to another treaty, signed on
August 31, 1990, the GDR acceded to the Federal Republic of Germany (West
Germany) as of October 3, 1990. The first free elections of the unified Germany
were held on December 2, 1990.1
In the course of these events, private property was permitted, enterprises were
reorganized in accordance with West German laws, and the economy started to
shift to a market economy. For businesses, the rapid change created an enormous
need for private investment. As of July 1991, more than 10,000 companies in the
territory of the former GDR were still looking for investors, from West Germany
*Attorney, Jones, Day, Reavis & Pogue, Atlanta. Staatsexamen (state exam law), 1984, University
of Heidelberg; M.P.A., 1987.
**Staatsexamen (state exam law), 1986, University of Munster; visiting attorney with Jones, Day,
Reavis & Pogue from December 1990 through February 1991; Doktor der Rechte (S.J.D.) 1991.
tThe authors wish to thank Karl G. Herold, Esq., and Steven M. Taibl, Esq. (Jones, Day, Reavis
& Pogue, Frankfurt/Main), Rechtsanwalt Norbert Koch (Jones, Day, Reavis & Pogue, Brussels), and
Charles J. Kerester, Esq., and Jane Richmond, Esq. (Jones, Day, Reavis & Pogue, Cleveland) for
their helpful comments. Parts of this article, in particular the description of the Treuhandanstalt,are
based on extensive discussions with Prof. Dr. Hilmar Schmidt, Peter Bachsleitner, and other executives of the Treuhandanstalt. The views set forth herein are the personal views of the authors and
do not necessarily reflect those of the law firm with which they are associated. Because of technical
reasons, the manuscript was completed as of April 30, 1991; later developments could only be
considered in the footnotes.
1. For a detailed description of the events and the political background, see Kaiser, Germany's
Unification, 70 FolREtN AFF., No. 1, 1991, at 179.
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as well as from foreign countries, to finance modernization and reorganization of
East German businesses. As of July 1991, the Treuhandanstalt(Trust Authority
or TA), which is coordinating this transformation process of the state-owned
companies (Volkseigene Betriebe or VEB) into privately owned companies, had
completed the reorganization of about 2,500 companies. 2
This article outlines first the two treaties that accomplished the economic and
political unification of East and West Germany (section I) and focuses then on
issues that foreign (and in particular U.S.) investors will have to address when
considering an investment in East Germany. The article describes the function
and procedures of the TA, which currently holds the shares of the newly created
companies in East Germany (section II), and summarizes the difficult issues
regarding restitution or compensation claims for expropriations that occurred
during the Third Reich and the years of the GDR government (section III). After
a brief synopsis of other important interim legislation (including labor and environmental laws and regulations) (section IV), the article concludes with a list
of economic incentives and assistance programs for investors in East Germany
(section V).
I. The Treaties Reestablishing German Unity
Two treaties accomplished the harmonization of the two fundamentally different German legal systems: The Treaty Between the Federal Republic of Germany and the German Democratic Republic Establishing a Monetary, Economic
and Social Union (Economic Treaty) 3 and the Treaty Between the Federal Republic of Germany and the German Democratic Republic on the Establishment
of German Unity-Unification Treaty (Unification Treaty). 4 In two steps these
treaties combined two sovereign countries and their legal systems. The Economic Treaty declares important West German business laws applicable in the
territory of the GDR. The Unification Treaty contains general transitional reg2. In July 1991 the TA agreed to establish special companies (Beschaftigungsgesellschaften)to
employ and train East German employees in order to qualify them for West German industrial
standards. There will be such a company in each of the five new states (see infra text section I.B. 1.).
If necessary, subsidiaries will be founded for special purposes. The TA will pay for 10 percent of the
capital of these companies and will provide the managing directors for the first six months and
administrative assistance during the first three months. Ninety percent of the capital of the companies
will be paid by the five new states, the unions, the employers' association, and county associations.
This concept will help to privatize the East German businesses by facilitating the necessary reduction
of the labor force.
3. Vertrag fiber die Schaffung einer Wahrungs-, Wirtschafts- und Sozialunion zwischen der
Bundesrepublik Deutschland und der Deutschen Demokratischen Republik, May 18, 1990, 1990
BGBI.11 537-46 [hereinafter Economic Treaty].
4. Vertrag zwischen der Bundesrepublik Deutschland und der Deutschen Demokratischen Republik fiber die Herstellung der Einheit Deutschlands-Einigungsvertrag, Aug. 31, 1990, 1990
BGB1 .11889-904 [hereinafter Unification Treaty]. Translations of both treaties are available from
the German Information Center, 950 Third Avenue, New York, N.Y. 10022; and from the GermanAmerican Chambers of Commerce (see infra text section V.C.6.).
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ulations regarding the applicability of West German law to the territory of the
former GDR, the further validity of the GDR law on East German territory, and
additional legislation for the interim period.
A.

THE ECONOMIC TREATY

1. Basics
The Economic Treaty, signed on May 18, 1990, and effective on July 1, 1990,
sets forth in its first chapter fundamental principles for the path to German unity.
First, the treaty created a monetary union by introducing the deutsche mark as the
common currency and establishing the German Federal Reserve Bank (Deutsche
Bundesbank) as the central bank. 5 Even more important for the previously communist country, the GDR acknowledged the social market economy as the common economic system. This system includes the basic principles of private
ownership, competition, free pricing, and the freedom of movement of labor,
capital, goods, and services.6 In order to create a legal basis for the economic
union, article 3 made applicable as of July 1, 1990, several West German
business laws. 7 At the same time, GDR regulations in conflict with the market
economy were either amended or abolished.8 The GDR assumed the obligation
to enact legislation in those areas where an immediate application of West German law was impossible or impractical. 9
2. Monetary Union
Once the deutsche mark had become the means of payment and unit of accounting for the GDR territory, the East German currency was no longer valid
(although the GDR still existed at that time). 10 GDR marks were converted into
deutsche marks at different exchange rates: wages, salaries, grants, pensions,
rents and leases, as well as other recurring payments, and savings of individuals11 were converted at a rate of 1:1; other claims and liabilities denominated in
GDR marks were converted at a rate of 2:1.12 The Deutsche Bundesbank assumed responsibility for the circulation of money and the credit supply with the
5. Economic Treaty art. 1(2).
6. Id. art. 1(3).
7. See art. 3, Annex II, e.g., Commercial Code (Handelsgesetzbuch [HGBI), pt. I-III, Stock
Corporations Act (Aktiengesetz
[GmbHG]), etc.

[AktG]),

Limited

Liability

Companies

Act

(GmbH-Gesetz

8. Economic treaty art. 4(1); Annex III.
9. Economic treaty art. 4(1); Annex IV. It is a peculiarity of this treaty that a sovereign country

thereby was enabled to exercise sovereign rights on the territory of another sovereign country.
Schmidt-Bleibtreu, Der Vertrag iiber die Schaffung einer Wahrungs-, Wirtschafts-undSozialunion
zwischen der Bundesrepublik Deutschland und der Deutschen Demokratischen Republik, 1
DEUTScH-DEUTSCHE REcHTs-ZEITscHRiFr [DtZ] 139 (1990).
10. Economic Treaty art. 10; Annex I, arts. 1-5.
11. DM 2,000, 4,000 or 6,000, depending on the age of the individual.
12. Economic Treaty art. 10(5); Annex I, arts. 5-8.
WINTER 1991
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goal of protecting the currency in the enlarged territory. For that purpose, the
bank was authorized to act also on the GDR13territory, independent from instructions of the governments of the two states.
3. Economic and Social Union
The GDR accepted the principles of a social market economy as the basis for
the economic union. The list of these principles in article 1(3) of the Economic
Treaty is the first constitutional description of the social market economy; the
West German Constitution (Grundgesetz) does not contain any obligation with
respect to a particular economic system. 14 Other provisions regarding the
economic and the social union meanwhile have been superseded by the
completion of unification. They obliged the GDR Government to pursue a
market-oriented policy to facilitate the way to the political unification. 15 Article
16 of the Economic Treaty is still remarkable at this point since it declared,
even prior to the political unification, West German safety and environmental
standards applicable to environmental permits for new plants and installations in
GDR territory. 16
B.

THE UNIFICATION TREATY

The political unification of the two German states was accomplished by the
Unification Treaty of August 31, 1990.17 As of October 3, 1990, the GDR
ceased to exist; East Germany became a part of the Federal Republic of Germany
and subject to its laws.
1. Accession through Article 23 of the German Basic Law
The German Basic Law, as enacted in 1949, envisioned two different technical
ways for a future reunification. Article 146, for a long time viewed as the only
path to unification, provided that the Basic Law would be replaced by a new
constitution adopted by a free decision of all German people. During the negotiations in 1990, however, article 23 of the German Basic Law proved to be a
more viable approach to bring about the unification. Article 23 provided that the
Basic Law would become applicable in other territories upon their accession to
West Germany. 18 To comply with article 23 and to prepare for the federal structure of the Federal Republic of Germany, the GDR recreated five Lander or
states: Brandenburg, Mecklenburg-Vorpommern, Sachsen, Sachsen-Anhalt, and

13. Economic Treaty art. 10(1), (3); Annex I, arts. 12-14.
14. See Schlabrendorff & de Vasconcellos, Die Wirtschaftsunion der beiden deutschen Staaten
ab 1.7.1990, 1 DtZ 143 (1990); Schmidt-Bleibtreu, supra note 9, at 140.
15. Economic Treaty arts. 11-16, 17-25.
16. See infra text section IV.D.
17. See Unification Treaty.
18. Art. 23 was previously used for the accession of the Saarland in 1956.
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Thiiringen.1 9 On October 3, 1990, these states became part of the Federal Republic of Germany. Berlin, including the former East Berlin, was designated as
the capital of the new Germany. Since then, the legislators have decided that the
seat of the parliament and the government will be Berlin.
As a general rule, the laws of the Federal Republic of Germany are now also
applicable in the territory of the former GDR; any exceptions are set forth in the
Unification Treaty. 2u The Grundgesetz with its civil rights is now also the constitution of East Germany. It has been changed, however, in one respect: Article
23 has been repealed and article 146 has been changed to reflect that Germany
now views the reunification as completed and will not make any territorial claims
beyond its present borders.
2. InternationalTreaties
As a consequence of the accession, pursuant to article 23 of the Basic Law, the
Federal Republic of Germany continues to exist as a sovereign country with its
name (Federal Republic of Germany) and symbols. All international treaties, El
and in particular the Treaties of Rome establishing the European Economic
Community and all subsequent legislation of the European Community, 22 are not
automatically applicable in East Germany. To ease administrative difficulties and
to avoid economic hardships, the European Community is considering various
23
exemptions and other interim regulations for East Germany.
While the accession of East Germany left West Germany in place as a sovereign country, the treaties between the two German governments cannot force
third countries to accept the automatic applicability of West German international
treaties to the East German territory. Therefore, the Unification Treaty recognizes that the applicability of bilateral or multilateral conventions might require
negotiations with the other contracting parties. 24 Conversely, the international
treaties of the GDR could not stay in force. Therefore, article 12 of the Unification Treaty provides that these treaties must be renegotiated between the contracting parties in light of the interests of the other parties and the international
obligations of the Federal Republic of Germany.

19. Act Re-establishing the Lnder in East Germany (Liindereinfiihrungsgesetz)of July 22,
1990, 1990 DDR-Gesetzblatt [GDR GB1.1 I 955.
20. See Unification Treaty, art. 8; for interim period exceptions, see Unification Treaty ch. 5;
Annexes I & H; see infra text sections I.B.4, IV.C-D.
21. Unification Treaty, art. 11; for exceptions, see Unification Treaty, Annex 1.
22. Unification Treaty art. 10.
23. On December 4, 1990, the Council of the European Communities accepted interim regulations in the areas of consumer protection, agriculture, transportation, energy, environmental protection, professional health and safety, recognition of foreign diplomas, and technical standards for
certain product groups. See O.J. EuR. COMM. (No. L 353) 1-80; Priebe, Die Beschlfisse des Rates
zur Eingliederung der neuen deutschen Bundeslander in die Europtiischen Germeinschaften,
2 Euk.oAiscHE ZEITSCHRIFr FOR WIRTSCHAFrsREcHT 113 (1991).
24. Unification Treaty art. 11.
WINTER 1991
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3. Assets and Debts of the Former GDR and Its Businesses
According to article 21 of the Unification Treaty, the assets of the GDR became,
in accordance with their designated purposes, assets of the Federal Republic of
Germany, its states, communities, administrative agencies, or the TA. The accumulated debts of the GDR were assumed by a special federal fund administered by the
Federal Minister of Finance. 2 5 The fund is empowered to raise loans to pay off debts.
Accumulated debts not paid off until December 31, 1993, will be assumed by
January 1, 1994, by the federation, the states, and the TA. 26 The Federal Republic
also assumed the sureties, guarantees, and warranties given by the GDR; the states
assumed jointly and severally a counter surety up to 50 percent. 27
As a special task, the assets and debts of the publicly owned business entities
had to be separated from the assets and debts of the GDR. To that effect, the last
GDR Government had enacted legislation for the privatization and reorganization of the public assets. 28 Pursuant to article 25 of the Unification Treaty, this
legislation remains valid. 29

4. Conflict of Laws
The third part of the Unification Treaty provides basic guidelines for the
harmonization of the two different German legal systems; more detailed regulations are contained in Annexes I and II of the Treaty. Pursuant to article 8, West
German law is now generally applicable in the East German territory. Annex I to
31
the Unification Treaty 30 establishes numerous exceptions to this principle.
These include detailed provisions concerning obligations and liabilities existing
32
prior to the reunification.
Obligations that arose prior to reunification are generally still governed by
GDR law, 33 but certain long-term contracts and obligations are excepted. For

25. Id. art. 23(1)-(2).
26. Id. art. 23(4).
27. Id. art. 23(6).
28. Trust Act (Gesetz zur Privatisierungund Reorganisationdes Volkseigenen Vermogens (Treuhandgesetz)) of June 17, 1990, 1990 GDR GB 1.I 300.
29. See infra text section II.
30. 1990 BGB1.II 907.
31. Annex I is divided according to the portfolios of the federal ministries and within these
portfolios according to the different areas of expertise. Most of these fields are again divided into
three parts, which provide which regulations are not applicable (Part I), which regulations of the
federal law were generally amended or completed (Part 11), and which regulations are to be enacted
in the new territory, subject to certain conditions (Part III).
32. In seven articles with a total of forty-five sections, the Unification Treaty provides detailed
regulations for the different types of legal relations. See Act for the Introduction of the Civil Code
(Einfiihrungsgesetzzum Burgerlichen Gesetzbuch [EGBGB], Unification Treaty, Annex I, ch. Ill(B),
pt. II.
33. EGBGB art. 232, § 1, Unification Treaty, Annex I, ch. Ill(B), pt. II. For torts committed
before the accession, see EGBGB art. 232, § 10; similarly regarding the responsibility of corporations for actions of their agents, see EGBGB art. 231, § 4.
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example, West German law is applicable to leases 34 and employment agreements. 35 Until December 31, 1993, sales representative and agency agreements
executed before June 30, 1990, will be governed by the GDR Act on International Economic Treaties. 36 Business associations and foundations incorporated
under GDR law prior to the reunification continue to exist. 37 Prior to the 38reunification, businesses were formally incorporated under West German law.
Article 9 of the Unification Treaty provides the general rule about the continued applicability of GDR law; detailed provisions are set forth in Annex II.
GDR law remains in force as law of the new states, unless otherwise provided in
the treaty and to the extent that it is compatible with the Basic Law, federal laws
of West Germany, and laws of the European Communities. In areas where the
Unification Treaty does not provide rules for the harmonization of the legal
systems, the doctrines of state succession and the general rules for conflict of
laws are applicable.3 9
Decisions handed down by the courts of the GDR and administrative decisions of
the GDR government authorities before the unification remain valid and may be
enforced pursuant to the laws of the Federal Republic of Germany or the laws of the
former GDR to the extent they are still in force.4° Rulings that violate constitutional
principles or fundamental procedural rules, however, will be reviewed, in particular
to establish appropriate compensation of the parties to such cases.4 '
II. The Treuhandanstalt(Trust Authority)
A.

THE ORGANIZATION OF THE TREUHANDANSTALT

The difficult task of restructuring the East German economy as a free market
economy was assigned to a new administrative entity, the Treuhandanstalt(TA).
34. EGBGB art. 232, § 2, 3. West German law contains important restrictions regarding the
termination of residential property leases. Under this law, however, the owner of real estate property
may terminate a lease after a certain notice period if he or his family needs the property for personal

use (Eigenbedarf,see German Civil Code (Biirgerliches Gesetzbuch [BGB]) § 564(b)(2) No. 3)). As
a consequence of restitution claims, the ownership of many houses might change within the coming
months. See infra text section III. To facilitate the transition for tenants presently living in such
houses, the Unification Treaty provides that residential property leases will not be affected by the

restitution of real estate property and that a new owner may not terminate a lease for residential real
property on the basis of BGB § 564(b)(2) No. 3 before December 31, 1992. Gesetz zur Regelung
offener Vermogensfragen § 17, 1990 BGBI1 1159 [hereinafter Property Act]; EGBGB art. 232,
§ 2(3). The Act on Increase of Payment for Residential Property (Mieth6hegesetz), 1974 BGBI .I
3603, also protects East German tenants against drastic rent increases. Currently, rents in East
Germany are significantly below those paid in West Germany; often they amount to less than 10
percent of equivalent West German rents.
35. EGBGB art. 232, § 5; see infra text section IV.C.
36. 1976 GDR GBI.1 61; see Unification Treaty, Annex I, ch. III(D), pt. III(2)(b).
37. See EGBGB art. 231, 99 2, 3.
38. See discussion infra text section IV.A.
39. Ebke, Legal Implications of Germany's Reunification, 24 INrr'L LAW. 1130 (1990).
40. Unification Treaty arts. 18, 19.
41. Id. art. 17.
WINTER 1991
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The TA, unique with respect to its historic role and unprecedented task, was
originally founded on July 1, 1990, by the last GDR Government. 42
1. Internal Organization
On October 3, 1990, the TA, with its headquarters in former East Berlin,
became a federal government agency of the united Germany. Within the government hierarchy, the TA reports to the Federal Minister of Finance, who
cooperates in substantive matters with the Federal Minister of Economics and
other appropriate ministers. 43 The work of the TA is monitored by an administrative board, which consists of twenty members (twenty-three for the first
Board). Each of the new states in East Germany is represented by one member;
the other members are appointed by the federal government. 4" The administrative board guides and supervises the work of the governing board,4 5 which
represents the TA and is responsible for its day-to-day operations. The governing
board consists of the president of the TA and at least four other members, who are
appointed by the administrative board.4 6
2. Regional Branches of the TA
The Trust Act provides for a decentralized organization of the TA. While the
headquarters of the TA in Berlin will develop the basic guidelines and procedures,
the initial intention was that the actual work with companies in East Germany be
performed by "TA corporations," wholly owned subsidiaries of the TA.47 Early
experiences, however, showed that a structure using largely independent offices was
not practical: Too many decisions in each matter seemed to require centralized
handling and coordination. The TA therefore decided to establish fifteen regional
branches,48 which are working closely with the headquarters in Berlin. As field
offices, rather than independent entities, they coordinate the development in their
geographic areas and facilitate communication with local businesses.
3. Legal Ownership of East German Businesses
The TA holds legal title to the shares of all newly created companies in East
Germany. 49 The TA, which controls more than 10,000 companies5 0 with about
3 million employees (as of July 1991), is currently the world's largest holding
42. Trust Act.
43. See Unification Treaty art. 25(1).
44. Id. art. 25(2).
45. Trust Act § 4(1).
46. Id. § 3(1)-(2).
47. Id. § 7. The statutes of the Trust Authority provided that Trust Authority corporations are to
be founded for various industries. See Trust Authority Statutes app.
48. According to the current structure, branches are in Berlin, Chemnitz, Cottbus, Dresden,
Erfurt, Frankfurt/Oder, Gera, Halle, Leipzig, Magdeburg, Neubrandenburg, Potsdam, Rostock,
Schwerin, and Suhl.
49. See Trust Act § 1; Trust Authority Statutes § 13.
50. The number increased from initially about 8,000 due to reorganizations intended to facilitate
the sale of businesses. See infra text section II.C. I.
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company. This unique corporate structure alone may not turn the former communist businesses into competitive and profitable western corporations. However, the introduction of corporate structures and management before the businesses are sold by the TA is an important step towards capitalistic organization
and could facilitate the process significantly.
B.

GOALS AND GUIDELINES OF THE TA

1. Goals
The preamble of the TA Law sets forth the fundamental goals of the TA:
" To reduce the economic involvement of the government through privatization as fast and as far as possible;
" To render as many companies as possible competitive and to secure existing
and new employment;
" To make real property available for economic development;
" To liquidate businesses that cannot be restructured into competitive enterprises." 1
The new internal Guidelines of the TA summarize the essential goal of the TA as
participation in the creation of an efficient and competitive modem economy,
which protects existing, and creates new, employment.
2. Guidelinesfor Privatizationand Restructuring
The Guidelines also set forth a number of more specific objectives to substantiate the fundamental goals. 52 The privatization and restructuring of busi53
nesses should emphasize the creation of small and medium-sized companies.
Competition and a variety of entrepreneurial activities are recognized as essential
to the restructuring of the economy. 54 Therefore, the Guidelines direct the TA,
wherever possible, to leave the economic refinancing and restructuring of businesses to private entrepreneurs and companies that will remain actively involved
in the businesses. Only if and as long as such private investors cannot be found
will the TA itself grant subsidies for the restructuring on the basis of a viable
55
business plan developed by the company.
For the sale of companies by the TA the following Guidelines have been developed:
(1) offers to purchase from national or international investors must be taken
56
into account without discrimination;
(2) in the interest of German citizens (that is, to minimize the expected
deficit of the TA), the TA is obligated to sell businesses or parts thereof
at a fair and adequate price;
51. Trust Authority Guideline I(1)-(2); Trust Act preamble.
52. See Trust Authority Guideline I(3)-(8).
53. Id. 1(3).

54. See id. 1(4), (6).
55. See infra text section V.B.3.

56. See Trust Authority Guideline 1(4).
WINTER 1991
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in order to achieve fair results the TA will use an option or bidding
procedure among the interested investors, at least in suitable cases and to
the extent that time limitations permit such procedures;
in addition to the purchase price, the Guidelines list the following factors
for the evaluation of offers:
-Timing in general, in particular as an interest in an uninterrupted
continuation of the business to secure and create employment, market
participation, and value of the business;
-the possibility of transferring 100 percent of the shares of the business
as currently organized;
-the business plan, management potential, proposed investment, and
the financial position of the investors with regard to the preservation of
the business, job security for a large number of employees, and the
continuation of the business as an independent entity (if feasible); and
-the support of the investor during the privatization and during the
creation of production facilities of the business at other locations. 57
PROCEDURES FOR THE SALE OF BUSINESSES

1. ProceduresDeveloped by the TA
As of February 1991 the TA was still in the process of developing procedural
rules for the reorganization and sale of East German businesses in accordance
with the Trust Act, the TA Statutes, and the Guidelines. In the sales already
completed, as well as for the projects currently under review, the TA seems to
follow an ad hoc approach. The review of a particular project is often initiated
by the interest of a potential investor rather than by a systematic schedule. In
light of the more than 8,000 businesses that need to be sold or reorganized, this
appears to be a reasonable approach.
The Guidelines of the TA set forth what information must be provided to
enable the TA to choose the "best bidder." An investor who has identified a
target company will early on be confronted with the so-called "opening balance
sheet," interim audited financial statements required under the Deutsche Mark
Balance Sheet Act. 58 These balance sheets are first evaluated by the TA to
determine whether a business is to be sold or liquidated.
An investor who believes that the continuation of a company is viable can
make a bid for the company in any form available under German law, for
example, as an acquisition of all assets, as a joint venture, or as a management
buy out where the investor receives a minority interest in return for its contribution. The TA is also open to technology transfers, licensing agreements, production contracts, and distribution exchanges. The Guidelines put a preference
57. See id. I(5).

58. See D-Markbilanzgesetz, 1990 BGBI.11 1169; see also infra text section IV.B.
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on the sale of all shares to an investor who remains actively involved and in
control of the business. A sale under these circumstances is likely to facilitate the
work of the TA and to reduce the need for future governmental intervention and
assistance.
To initiate the discussions with the TA, an investor, who must have completed
an initial due diligence review of the company, need not provide all details of its
plan. At the time a decision is made in accordance with the Guidelines,
the
59
investor must have presented at least the following information:
(1) a business plan, which lays out in detail the reorganization and the future
operations of the target company;
(2) a detailed description of the investor, its financial position, and management potential; and
(3) a list of the initial and future contributions by the investor and third
parties (for example, subsidies and loans) and the future managerial
involvement of the investor.
The Trust Act and the Guidelines seek to avoid mass relocations and the complete restructuring of the traditional industrial geography; therefore, they emphasize the 'Continuation of businesses, the preservation and creation
of employ6
ment, and the independence of a company as a business unit. 0
An investor should approach the TA together with a representative of the
management of the target company and present the proposed business plan
jointly. Above all, interested investors should make certain that the purchase
price is fully discounted, for example, to reflect the portion of the company debt
to be assumed, the quality of the assets, labor conditions, and the responsibility
for environmental problems. 6'
Upon receipt of a proposal, the TA, in accordance with the Guidelines, will
normally initiate a bidding process to invite alternative proposals for the target
company. It is unclear so far in which cases the TA will shorten this process
because the project is not "suitable" for an auction or bidding process. Likely
cases for the application of this exception might be businesses that need immediate support and cannot be continued without additional financing.
2. Hybrid Nature of Proceedings
The TA and its subsidiaries are government agencies hierarchically integrated
into and part of the German Government. The basic structure of the TA, how59. See Trust Authority Guideline 1(5).
60. See Trust Act preamble; Trust Authority Guideline I(l)-(2). Some of the East German business
units turned out to be too big for a quick privatization. As under West German law, business entities could
only be divided by a separate transfer of the assets; a new Act on Division of Companies (Gesetz aber
die Spaltung der von der Treuhandanstaltverwalteten Unternehmen [Division Act], 1991 BGB1 .I 854)
provides for an easier and quicker division and privatization of the bigger entities administered by the TA.
See Weimar, Spaltung von Treuhandunternehmen, 2 DtZ 182 (1991).
61. For a short discussion of environmental issues, see infra text section IV.D.
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ever, is modeled after the standard German forms of corporate governance;
management, planning, and accounting are to follow standard business practices.
When initiating the sale of the newly formed East German companies, the TA is
acting like a private seller in that it will attempt to maximize the proceeds from
the sale through auction and bidding procedures. In making the final decision
about the sale, however, the TA is bound by a number of prescribed legal factors
and administrative considerations.
This hybrid nature of the TA and its proceedings, where elements of private
ownership and administrative responsibility are intertwined, poses legal issues
with important practical consequences. 6 2 The sale of companies by the TA can
be adequately characterized as a two-step procedure. The first step is a selection
proceeding primarily administrative in nature. The administrative decision is
then implemented through regular private law instruments of transfer, sale, and
financing, which basically follow the normal rules for such transactions between
private entities. To the extent that government loans or guarantees are used for
the financing of the project, there might be an ongoing involvement of the
administration.
3. Administrative Discretion
The most important practical consequence of the characterization of the
selection process as administrative is the applicability of the general rules of
German administrative law governing and controlling the exercise of discretion
(Ermessen) by administrative agencies. 63 The TA may have significant leeway
in its application of the various evaluation criteria to a specific project. The
regime, however, incorporates at least a requirement to justify the final decision
and some protections against arbitrary or biased decisions. For a foreign
investor, for example, the legal limitations for administrative discretion could
mean that the TA may not turn down an offer because it is made by a foreigner
if the offer is otherwise equal or even more advantageous than a competing
proposal. 64 The Guidelines clearly establish that there must be no discrimination against foreign investors. The characterization of the proceedings as
administrative also implies that decisions of the TA can be challenged in court
for abuse of administrative discretion or violations of any other rules governing
the procedure.65

62. For a complete analysis of these issues, see Fahrenbach, Das Privatisierungsverfahrennach
dem Treuhandgesetz, I DtZ 268 (1990).
63. See Administrative Procedure Act (Verwaltungsverfahrensgesetz [VwVfG]) § 40, 25 May
1970, BGBI.I 1253; H. Kopp, 4 VwVfG § 30 (1987); Erichsen & Martens, Das Verwaltungshandeln,
in ALuXEmEuS VERWALTUNGSRECHT § 12(ll)(2) (1981).

64. See supra text section
65. Because the selection
waltungsakt), but through the
proceeding and the applicable
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PAST EXPERIENCES

As of the end of 1990, the staff of the TA consisted of approximately 1,000
employees, which included more than 300 western executives. In a unique
program the president of the TA is seeking to recruit top-ranking western managers or retired executives to take responsibility for the new companies, to
facilitate the conversion to western management and accounting standards, and
to invite bids or proposals for the restructuring. The fact that a large number of
the TA's employees are recruited from former GDR officials facilitates understanding and communication. This structure, however, increases the risk that
prior inefficient administrative procedures might paralyze the expeditious review
of investment proposals.
The initial plans for the TA assumed that the reorganization and sale of initially
about 8,000 East German companies could be completed within approximately
two years. The fact that by the end of 1990 only 600 sales have been completed
shows that such hopes underestimated the difficulties and complexities of the
task. The work of the TA is now expected to continue for at least several years.
Nevertheless, potential investors should not discontinue their plans until the
restructuring of East Germany has progressed further. Most of the businesses that
66
could be attractive for investors have completed their opening balance sheets,
have developed plans for a feasible reorganization, and-with the help of the
local Chambers of Commerce and other governmental agencies67-are now
looking for German or foreign investors to realize such plans. An investor who
has identified a potential partner should initiate discussions with the current
management early and submit a joint proposal to the TA as soon as possible.
I.

Restitution of Property in East Germany

The opening of the Berlin Wall also opened the way to restitution and compensation claims for victims of expropriations during the Third Reich and the
GDR era. The principal goal of several laws is to create a right of the previous
owners to request restitution of, or compensation for, their former property. At
the same time, the period for the filing of restitution claims is limited and further
regulations are provided to avoid obstacles to the reorganization process.
A.

SCOPE OF RESTITUTION

Prior to the unification, the last GDR Government had issued the Regulation
for the Filing of Property Claims (Filing Regulation) for property expropriated
after 1949 by GDR authorities (GDR expropriations). 68 As a part of the Unifi66. See infra text section IV.B.
67. See the list and description infra text section V.
68. Verordnung ziber die Anmeldung vermogensrechtlicher Anspriche, 1990 GDR GB 1.1 718,
1260 [hereinafater Filing Regulation]; see also 1990 BGBI .I 2162 (still in force).
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cation Treaty, the Act for the Settlement of Open Property Questions (Property
Act)69 now provides that property claims also may be filed for expropriations
during the Third Reich. This category includes claims of citizens and organizations that were persecuted on the basis of race, political affiliation, or ideology
between January 31, 1933, and May 8, 1945, and lost property located in East
Germany as a result of forced sales, expropriation, or otherwise (Third Reich
expropriations). According to the Property Act, property includes real estate or
rights in real estate (for example, mortgages and easements), movables (for
example, antiques, works of art, and personal belongings), businesses and their
assets located in East Germany, intellectual property rights, and certain claims
(including credit balances) against debtors previously residing in East Germany. 70 In the event the restitution claim is related to a business, the claimant can
regain control of his business even before a final decision is made in his case. 7'
Neither the Property Act nor the Filing Regulation allows recovery of claims
for expropriations based on legal or sovereign acts of the occupying powers
between May 8, 1945, and October 7, 1949. A Common Letter of the Foreign
Ministers of the Federal Republic of Germany and the GDR to the Secretaries of
State of the Soviet Union, France, the United Kingdom, and the United States
(Common Letter),72 which was attached to the Treaty on the Final Settlement
with Respect to Germany, the so-called 2 + 4 Treaty,73 clarifies that there will be
no restitution for such acts. This declaration was later confirmed by the Unification Treaty 74 and by the Federal Constitutional Court. 75 However, according to
the Common Letter and the Unification Treaty, this declaration does not exclude
future monetary compensation.
B.

EXCLUSION OF RESTITUTION

The Property Act provides that restitution claims will not be successful in the
following cases:

76

69. Property Act, amended by Removal of Obstacles for the Privatization of Businesses Act
(Gesetz zur Beseitigung von Hemmnissen bei der Privatisierungvon Unternehmen und zur Forderung
von Investitionen vom 22.3.1991) art. 1, 1991 BGBI.I 766 [hereinafter Privatization Act]; see
Fieberg & Reichenbach, Zum Problem der offenen Vermogensfragen, 44 NEUE JURISrISCHE WOcHENSCHRIFr [NJW] 321 (1991).

70. Property Act § 2(2).
71. Id. § 6a.
72. Bulletin der Bundesregierung, Sept. 14, 1990, No. 109, at* 1165.
73. Vertrag iiber die Abschliessende Regelung in bezug auf Deutschland, 1990 BGB 1.11 1317;
see Fieberg & Reichenbach, supra note 69, at 322.
74. See Common Declaration of the Governments of the Federal Republic of Germany and the
German Democratic Republic for the Settlement of Open Property Questions (Gemeinsame Erklarung der Regierungen der Bundesrepublik Deutschland und der Deutschen Demokratischen Republik zur Regelung offener Vermdgensfragen), Unification Treaty Annex III 1990 BGB1 .II 1237;
Unification Treaty art. 41(1); Papier, Verfassungsrechtliche Probleme der Eigentumsregelung im
Einigungsvertrag,44 NJW 193 (1991).
75. Bundesverfassungsgericht [BVerfG] of Apr. 23, 1991, 44 NJW (1991).
76. Property Act §§ 4, 5.
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77
if restitution of property is excluded by circumstances;
" if property has been acquired or encumbered by usufruct rights 78by individuals or religious or other nonprofit organizations in good faith;
" if a real estate parcel or a building has been changed significantly before
September 29, 1990, and if there is a public interest in the present use; or
" if a real estate parcel has been dedicated for use by the general public or has
been integrated in a housing development project or a business unit before
September 29, 1990.
Furthermore, a business will not be returned to its former owner if it is no longer
comparable with the business at the time of the expropriation because of technical progress and general economic development. 79
The Unification Treaty also established significant restrictions for restitution
claims. The Act on Special Investment in the German Democratic Republic
(Special Investment Act)80 provides that under certain circumstances real estate
formerly owned by the GDR may be sold by the present owner even though
claims to the property have been, or may be, filed by a previous owner. Such a
situation exists if the particular real estate is needed
for an urgent project in8
volving any of the following investment goals: '
* to ensure or create employment, particularly through the establishment of a
business;
" to meet significant housing needs; or
" to implement infrastructure measures in connection with the abovementioned goals.
Under these rules, the prospective seller of a real estate parcel must apply by
December 31, 1993, to the appropriate county or city administration for a certificate verifying the special investment goal.8 2 The application can be processed
only after a hearing by the county or city administration, and the certificate may
not be issued if there is a prior court or administrative decision approving the
restitution for the benefit of a previous owner.
Notwithstanding any restitution claims on file, a business can be sold or leased
to third parties under similar conditions if the measure is appropriate to ensure or
create employment or to make the business more competitive, or if the person
"

77. For further cases, see id. § 4(1).
78. This exclusion is not available for real estate if the transaction occurred after October 18,
1989. Id. § 4(2). For the question of "good faith," see Fieberg & Reichenbach, supra note 69, at
327.
79. Property Act § 6(1).
80. Gesetz Uber besondere Investitionen in der Deutschen Demokratischen Republik, 1990
BGB 1.11 1157 [hereinafter Special Investment Act], amendedby Privatization Act art. 2; see HUbner,
Das Gesetz uber besondere Investitionen in der DDR und seine Novellierung, 2 DtZ 161 (1991);
Schmidt-Riintsch, Zum sogenannten Enthemmungsgesetz, 2 DtZ 169 (1991).
81. Special Investment Act § 1(2).
82. Id. § 2(l), (2). Pursuant to § 1(3) of this Act, the investor undertakes the obligation to carry
out the investment plan; if the project has not been completed by the deadline, the real estate parcel
will fall back to the seller. Id. § 1(3).
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claiming restitution cannot guarantee the continuation of the business. 83 The
present owner must apply for a permit prior to December 31, 1993, and must
present evidence that the third party will continue or reorganize the current
business. A contract already issued will be canceled if the purchaser or leaseholder has not completed the measures promised for the first two years.8 4
C.

COMPENSATION IN LIEU OF RESTITUTION

Restitution claims for Third Reich expropriations had to be filed 85 before March
31, 1991; the deadline for filings regarding GDR expropriations expired on October 13, 1990.86 After these dates, property for which no claim has been made
may be sold to third parties, thus excluding restitution claims of the previous
owner who will then be entitled only to compensation. 8 7 However, filings may
and should still be made even after the deadlines because restitution remains
88
possible as long as the property has not been sold or otherwise disposed of.
A prior owner who is unable to obtain restitution of property is entitled to
monetary compensation, which in some cases will be paid by a special federal
fund. 89 In case of a real estate parcel needed for special investment, the previous
owner may claim compensation from the seller; such compensation is calculated
on the basis of the greater of the proceeds of the disposition or the fair market
value of the property. 90 A claimant who is not interested in restitution may
immediately file for compensation, even if restitution is possible and permitted.
Moreover, a claimant may switch from a restitution claim 9 to
a compensation
1
claim until a final decision about the claim has been made.
Special commissions have started to review the approximately one million
filings submitted before the October 13, 1990, deadline for GDR expropriations.
The primary task is currently to clear property that is needed for the revitalization
of the East German economy. Compensation claims will probably not be decided
until the restitution issues are settled. Many substantive and procedural questions
have not yet been addressed, and long delays should be expected after the filing
of restitution or compensation claims.9 2
83. Property Act § 3(6).
84. Id.
85. Claims may be filed by individuals and corporations as well as by their heirs or successor
organizations. Claimants residing outside the Federal Republic of Germany may submit their claims
to the Federal Ministry of Justice, Heinemannstrasse 6, 5300 Bonn 2, Germany. A particular format
for the filing is not required. The claimant must provide basic information about the type of property,
its location, and the basis of the entitlement of the person filing the claim. See Filing Regulation
§§ l(l)-(2), 4(1); Fieberg & Reichenbach, supra note 69, at 324-25.
86. Filing Regulation §§ 1(1), 1(2a), 3.
87. Property Act § 3(4).
88. Id.

89. Id. § 29(a)(1).
90, Special Investment Act § 3.
91. Property Act §§ 8, 32, 33.
92. For details, see RADLER, RAUPACH & BEZZENBERGER, VERMOGEN IN DER EHEMALIGEN DDR

(1991).
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IV. Other Interim Provisions
A.

CONVERSION OF BUSINESSES INTO

AGs

AND GMBHS

The conversion of East German businesses into corporate forms recognized
under West German law was initiated well before the political unification. To
avoid any delay in East German revitalization because of the formalities required
for the transition, the Trust Act provides that on July 1, 1990, any business that
had not already been converted was converted into an AG or GmbH by operation
of law.
1. Aktiengesellschaft (AG) and Gesellschaft
mit beschrankter Haftung (GmbH)
Under German law, the Aktiengesellschaft (AG) is the corporate form traditionally used for large corporations whose shares can be publicly traded on a
stock exchange. 93 The minimum stated capital is DM 100,000. 94 Since, prior to
the recent harmonization of European accounting laws, AGs were subject to
more rigid procedures and disclosure requirements than other companies, the use
of this form was limited to a small number of large corporations.
The Gesellschaft mit beschrankter Haftung (GmbH) on the other hand is the
traditional corporate structure for small and medium-sized companies, although
it can be and is also used for large enterprises whose shares are not publicly
traded. Unlike the various partnership structures available under German law (for
example, offene Handelsgesellschaft [oHG], Kommanditgesellschaft [KG]), the
GmbH has advantages similar to those of a U.S. corporation. In principle, once
the stated capital has been paid in (the required minimum is DM 50,000), the
shareholders are separated from the liability of the GmbH and have limited their
risk to the amount of the actual investment. 95 Although the procedures for the
incorporation of a GmbH and the transfer of its shares are different from those
customary in the United States (and notably require the participation of a German
notary), the corporate formalities are simple and can be adapted in the agreement
of association, the articles of the GmbH, to the particular needs of the company
and its shareholders.
2. Conversion of East German Businesses
Since the GmbH is generally the more flexible and less cumbersome corporate
form, the Trust Act provides that the business units in the GDR (for example,
production facilities) are generally converted into GmbHs. Only the Kombinate,
larger administrative entities that used to control a number of smaller units, have

93. Presently, less than 20% of the approximately 2000 AGs have their stocks publicly traded.
Most likely, the others are dependent subsidiaries. See F. KOBLER, GESELLSCHAFTSRECHT § 14(11) 2
(1986).
94. AktG § 6, 1965 BGBL.I 1089.
95. See GmbHG §§ 5, 13, 1898 Reichsgesetzblatt [RGB1.] 846.
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been converted into AGs. 96 Although these new AGs may now technically hold
the shares of the businesses that they controlled before and that have now been
converted into GmbHs, 97 this intermediate structure has no substantive impact
on the reorganization; the TA in turn holds all the shares of the new AGs and can
thus direct their actions. The AGs that do not have an economic function in the
new structure are expected to be dissolved once the GmbHs they currently own
have been sold.
As part of their transformation, all new East German companies have to
comply with certain of the standard German incorporation procedures. For many
of the AGs and GmbHs created on July 1, 1990, by operation of law, these
formal requirements must still be completed. For registration in the Commercial
Register (equivalent to the registration of a U.S. company with the Secretary of
State),98 each company has to provide a copy of its agreement of association or
statutes and the opening balance sheet. 99 In addition, a company must submit
various reports about the incorporation procedures, and in the case of an AG an
audit of these procedures by the board of directors or some of its members. 00
B.

THE OPENING BALANCE SHEET

From a practical point of view, accounting issues present far more difficulties
than the technical conversion of East German businesses into legal entities. This
article can only mention some of the problems. 101
All new AGs and GmbHs are required 10 2 to prepare an opening balance sheet
to reflect the situation of the company as of the date of the conversion. 103 Pursuant
to the Deutsche Mark Balance Sheet Act, the opening balance sheet is to be
prepared in accordance with general western accounting principles and must be
reviewed or audited by a certified public accountant. 104 The prior East German
businesses used only some basic accounting procedures for transactions between
the various state-owned enterprises. Now one of the most difficult tasks for the
new companies is to reevaluate, in the new currency and from a capitalistic perspective, assets and liabilities, accounts payable and receivable, intercompany
licenses, and the like. The long time often required to prepare the opening balance
sheet is one of the major factors that delay reorganization and sale.

96.
97.
98.
99.
100.
101.

See
See
See
See
See
For

Trust Act § 11.
id. § 12.
AktG §§ 36-40; GmbHG § § 7-10.
infra text section IV.B.
Trust Act § 21.
a detailed description of the D-Markbilanzgesetz, see E.

SCHEFFER

& G.

HEYMANN,

DM-EROFFNUNGSBILANZ (1991).

102. See id. § 20.
103. The date is July 1, 1990 (automatic conversion) unless the conversion was completed earlier.
104. Trust Act § 20; Deutsche Mark Balance Sheet Act (Gesetz aber die Erbffnungsbilanz in
Deutscher Mark und die Kapitalneufestsetzung [D-Markbilanzgesetz]), Unification Treaty, 1990
BGBI.II 1169.
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In this context, particular problems arose initially with respect to real estate
"owned" or used by a business. There was widespread belief that real estate
would not become the property of the business currently using it, but would be
directly owned by the TA. This scheme of ownership would have created significant accounting problems, since real estate could not have been reflected in
the opening balance sheet and used as collateral for loans or other financing. The
TA has clarified, however, that real estate has become the property of the business and should be reflected on the opening balance sheet. Restitution or compensation claims regarding
such property will be handled in connection with
0 5
reorganization proposals. '
Article 4 of the Act on Removal of Obstacles for the Privatization of
Businesses contains a number of minor modifications and clarifications to the
Deutsche Mark Balance Sheet Act. Most important are the provisions regarding
extensions for the preparation of the opening balance sheet and retroactive
correction of the opening balance sheet. 106
C.

LABOR LAW

German labor law has never been completely codified. Where labor law is
codified, cases may be subject to more than one statute. 10 7 Since many areas are
not codified, court decisions are more important as a source of law than in other
areas. Article 30(1) of the Unification Treaty now mandates that the parliament
of the united Germany create a uniform codification of the labor laws. During the
interim period, issues concerning labor law will be somewhat complicated in the
East German states.
Generally, West German labor laws are applicable to employment agreements
existing on October 3, 1990, and all later agreements. However, there are several
exceptions where GDR labor laws remain in force until the new codification of
the German labor law is enacted. These exceptions are intended to ease the transition in areas of law where changes affect the basic situation of nearly all people.
Moreover, some West German labor law itself is still under scrutiny from the
courts. The interim legislation tries to avoid imposing severe changes that might
later be declared unconstitutional. Although a complete discussion of the complex
interim provisions in this area is outside of the scope of this article, the following
08
is a summary of important questions that might affect potential investors. 1
105. See conditions and procedures described supra text section III.
106. Removal of Obstacles for the Privatization of Business Act (Gesetz zur Beseitigung von
Hemmnissen bei der Privatisierungvon Unternehmen) art. 4, 1991 BGB 1.1 766; see also Strobel,
Neues Artikelgesetz und Spaltungsgesetz mit Folgen fPr die DM-Eroffnungsbilanz, 46 BETRIEBSBERATER [BB] 636 (1991).
107. For example, regulations concerning termination are set forth in the German Civil Code
under the Act Regarding the Protection of Working Women During and After Maternity and a special
Act About Protection Against Dismissal. BGB §§ 621-27.
108. For details, see W.-D. WALKER, LEITFADEN ZUM ARBEITSRECHT FOR DAS GEBErr DER
EHEMALIGEN DDR (1991).
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1. Protection Against Dismissal
Under West German law, the purchaser of a Betrieb (business entity, company,
plant, or independent organizational unit within a company) assumes, by operation of law, the employment rights and obligations existing at the time of the
transfer. 109 A change in control through an acquisition of shares or assets does
not constitute cause for the dismissal of employees. The Act About Protection
Against Dismissal," a0 which protects employees from unfair dismissals, is applicable during the reorganization of East German businesses. A dismissal is
regarded as unfair if it is not caused by the employee or by urgent business
reasons, for example, severe losses of the company, a drastic decline of orders,
or the need to modernize production."' Under such circumstances, the assessment of the management about work force reductions is regarded as an entrepreneurial decision that is subject to judicial review only if obviously irrational
2
or unreasonable. 1
To terminate an employment relationship without cause, a notice period has to
be observed, which is different for Angestellte (white-collar workers) and Ar-

beiter (blue-collar workers).13 This distinction, however, has recently been
declared unconstitutional by the Federal Constitutional Court. 114 Until new legislation has been enacted, section 55 of the GDR Labor Code' 15 remains in force
on East German territory. 116 Sections 58(Ia) and 59(11) of the Labor Code provide that employees who fought against fascism or are victims of fascism cannot
be dismissed without cause.

109. Property Act § 16(1). See also BGB § 613(a). The application of BGB § 613(a) has been
restricted by the Division Act, supra note 60, § 16.
110. Kuindigungsschutzgesetz [KdgSchG], 1969 BGB1 .11317.
Ill. Id.§ 1(2).
112. Brox, 8 Grundbegriffe des Arbeitsrechts note 201 (1987). The Works Constitution Act,
Betriebsverfassungsgesetz [BetrVG], 1972 BGBI.I 13, §§ 111-112a, provides that the Works
Council can force a company with more than 20 employees to implement a plan to ease the consequences of mass dismissals (Sozial-Plan). The law exempts from this requirement companies within
the first four years after their incorporation. This exemption, however, is not available in cases of
restructuring or reorganization of existing conglomerates. It is unclear to date whether the reformation of the East German businesses would be viewed as a new "incorporation" or a "restructuring"
that could theoretically make unavailable the exemption from the "Sozial-Plan" requirement. In
either case, from a practical point of view, these regulations are expected to have a very limited
impact on the reorganization since in the current East Germany socioeconomic situation it is unlikely
that the newly formed Works Councils will make demands against the company that is still in the
process of reorganization.
113. BGB § 622.
114. BVerfG, 43 NJW 2246 (1990) (sets a deadline of June 30, 1993, to create new legislation
regarding notice periods).
115. GDR Labor Code (Arbeitsgesetzbuch [AGB]).
116. Pursuant to this regulation, the notice period is at least two weeks and increases to one month
after five years of employment, to two months after ten years of employment, and to three months
after twenty years of employment; employment with an employer before the employee has reached
twenty-five years of age is not taken into account.
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2. Collective BargainingAgreements
Although in Germany written employment agreements with each individual
employee are common, many provisions affecting the employment are set forth
in internal company regulations (Betriebsvereinbarungen)or collective bargaining agreements between union representatives and the associations representing
the employers in each industry (Tarifvertriigen). As in the United States, such
agreements set forth the working conditions, wages, hours of employment,
vacations, and the like. Technically, such collective agreements bind only employers and employees who are members of the contracting organizations. However, they can be, and often are, declared7 generally applicable to an entire
industry by the Federal Minister of Labor. 1
According to the Unification Treaty, collective agreements (Tarifvertrdge and
Rahmenkollektivvertrage) that were negotiated under GDR law remain in force
until new agreements have been reached. 1 8 For an interim period, there will
therefore be significant difference between the wages paid in East and West
Germany. An assimilation, which is necessary to stop the migration of employees to West Germany, can be expected once the privatization of East German
companies creates more favorable economic conditions.
3. Hours of Employment and Vacations
The West German Act on Working Hours (Arbeitszeitordnung)119 provides
that employment generally may not exceed eight hours per day and forty-eight
hours per week. However, by collective bargaining agreements in most industries, the weekly hours of employment in West Germany have been reduced to
thirty-seven-and-a-half hours. Interim provisions for East Germany expired on
June 30, 1991. According to the Trade Law (Gewerbeordnung),120 working is
prohibited on Sundays or legal holidays unless expressly permitted by law. Until
December 31, 1992, however, the more liberal provisions of section 168 of the
GDR Labor Code remain in force.' 2 ' The West German Act on Vacation provides a minimum annual vacation of eighteen working days.' 22 As the West
German Tarifvertrage meanwhile provides longer vacations, the Federal Act on
Vacation was amended at the time of the unification to guarantee a minimum
annual vacation of twenty working days (based on a five-day week) for employ23
ees in East Germany. 1
117.
118.
119.
120.
121.
(1990).
122.
123.

Collective Bargaining Agreements Act (Tarifvertragsgesetz[TVGI, 1969 BGB 1. 1323) § 5.
Unification Treaty, Annex I, ch. VIII(A), pt. III, no. 14.
1978 BGBI.I 97.
1938 Reichsgesetzblatt I 447, BGB 1.11l 8, No. 8050-1.
See Pfeiffer & Birkenfeld-Pfeiffer, Arbeitsrecht nach dem Einigungsvertrag, 1 DtZ 328
Federal Act on Vacation (Bundesurlaubsgesetz [BUrIG], 1963 BGBI .I 2) § 3.
See Unification Treaty, Annex I, ch. VIII(A), pt. 111(5).
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4. Mitbestimmung (Codetermination)
The concept of Mitbestimmung (codetermination) has no equivalent in the
United States. The idea is to have employees of all levels participate in the
discussion and decision of fundamental matters affecting a company. Under West
German law codetermination is established through the workers council and
through representation on the supervisory board. Every business entity with at
least five employees must have a workers council. 124 The workers council has
important participation rights with regard to working conditions, production
organization, personnel planning and management, and vocational training. 125
Pursuant to the Unification Treaty, workers councils were to be elected in East
German companies by June 30, 1991.
The rules governing codetermination through representation on the supervisory board 126 provide that employees are entitled to elect up to 50 percent of the
members of the supervisory board: In an AG or GmbH with more than 500
employees, the employees are entitled to elect one-third of the members of the
supervisory board;' 2 7 in an AG or GmbH with more than 2000 employees, the
employees elect half of the members of the supervisory board. 128 These regulations are now generally applicable in East Germany. 129 The employees' representatives on the supervisory board and the workers councils are supported by
a highly organized and centralized trade union movement. The strength of this
movement, however, has been almost invariably applied responsibly; militant
ideas have not seriously developed within the trade unions.
D.

ENVIRONMENTAL LAW

From an ecological point of view, the heritage of the socialistic economy could
hardly be worse. With an output of about five million tons of sulfur dioxide per
year, the GDR has been the worst air polluter in Central Europe. The quality of
the water is similarly bad: Only 3 percent of the natural water supply is still
drinking water; three quarters of the rivers and lakes are not usable for swimming. ' 30 The Environmental Framework Act (Umweltrahmengesetz), '31 enacted

124. BetrVG § 1.
125. See Brox, supra note 112, at 365-93.
126. Set forth in the BetrVG, the Codetermination Act (Mitbestimmungsgesetz [MitbestG], 1976
BGBI.I 1153) and a Codetermination Act specially for the coal and steel industry (MontanMitbestimmungsgesetz, 1951 BGB 1.l 347).
127. 1952 BetrVG §§ 76, 77, 1952 BGBI.I 691.
128. MitbestG § 1, 1976 BGB 1.1 1153. Management, however, retains the right to cast an extra
vote in case of a tie on the board. In the coal and steel industry, the supervisory board has one
additional neutral member.
129. For exceptions, see Pfeiffer & Birkenfeld-Pfeiffer, supra note 121, at 328.
130. Schwartau, Environmental Protection, in DOING BUSINESS IN EAST GERMANY 108 (Frank-

furter Allgemeine Zeitung GmbH lnformationsdienste 1990).
131. Umweltrahmengesetz, 1990 GDR GB1.I 649.
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by the last GDR Government, 132 attempted to change this situation quickly. At
the same time this legislation could not go so far as to mandate an immediate
standstill of major parts of the East German industry, since such a shutdown
would have created obstacles to economic recovery. Pursuant to article 34 of the
Unification Treaty, the Environmental Framework Act remains in force in East
Germany; upon unification its provisions were incorporated into the West German environmental laws. 133 The present legal situation in East Germany can be
summarized as follows:
1. Cleanup Obligation
The German laws regarding liability for environmental cleanups are far less
detailed than in the United States; the administration of environmental regulations is left to a number of governmental agencies and is not centralized as
an "environmental protection agency." In principle, German laws permit that
every individual or entity that has caused environmental damage, as well as the
legal successor to that individual or entity, can be held responsible for a cleanup. ' 34 If it is impossible or impractical to find the person or entity that caused
the problem, the owner of the real or personal property from which the
environmental danger originates can be forced to pay for the necessary remedial
actions.
Applied strictly, these rules could have been an economic death sentence for
many of the East German companies and an extremely unattractive dowry for
potential investors. The Environmental Framework Act, therefore, set forth significant exemptions for investors in East Germany. The acquirer of a plant can be
exempt from responsibility for pollution caused by the plant before July 1, 1990.
Applications for exemptions must be filed before March 29, 1992.135 An exemption will be granted if it is justified in light of the interest of the investor as
balanced against the public interest in environmental protection.136
The owner of a plant operating under such an exemption may still be held
responsible for removing or containing an environmental danger but is entitled
to reimbursement for the expenses. A subsequent amendment to the Environmental Framework Act clarifies that the states will be responsible for the
reimbursement of the expenses for the required cleanup of exempt property.
This includes indemnification for civil claims made by neighbors and other third
parties. 137
132. The GDR Government acted pursuant to an obligation set forth in art. 16(2) of the Economic
Treaty.
133. See Unification Treaty, Annex II, ch. XII, pt. III.
134. See R. SCHMIDT, 2 EINFOHRUNG IN DAS UMWELTRECHT 99 (1989).
135. See Removal of Obstacles for the Privatization of Businesses Act (Gesetz zur Beseitigung von
Hemmnissen bei der Privatisierungvon Unternehmen) art. 12, 1991 BGBI .1 766.
136. See Unification Treaty, Annex II, ch. XIII, pt. llI(l)(b).
137. See supra note 135.
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There is little experience so far with respect to the operation of these provisions in practice and, in particular, with the difficulties of obtaining an exemption
entitling the owner to indemnification. Therefore, potential other sources of
indemnifications should be considered during discussions with the TA. A pos38
sible solution, as sometimes proposed by the TA, for a purchaser of a business
could be structured as follows: A portion of the purchase price is kept in escrow
or as a company reserve to be used for the payment of environmental liabilities.
If not completely spent for this purpose, any remaining amount will ultimately be
paid to the TA.
2. Permitsfor Existing Plants and Installations
Existing plants that, pursuant to West German environmental laws, would have
been subject to government permits are required to notify the responsible government authorities about any production facilities existing or in construction
before July 1, 1990.139 Initially, these plants do not need to file for new permits
under West German laws. The different environmental laws provide several
transitional regulations to meet West German environmental requirements; deadlines for existing East German plants to meet German environmental requirements have been postponed. 140 After the expiration of these deadlines, the environmental regulations will also apply to East German plants. 141
3. New Plants and Installations
The general applicability of West German environmental law means that new
plants and installations in East Germany have to meet the same requirements as
comparable projects in West Germany. 142 Because of the high pollution level in
some localities, adherence to West Germany requirements could often mean that
additional permits could not be granted because of the existing level of emissions. Therefore, a new regulation provides that authorization for construction,
operation, or change of a production facility cannot be denied if: (1) the additional environmental impact will be negligible and a significant diminution of the
existing emissions can be expected within the next five years; or (2) the project
will help to replace or improve an existing plant and thereby achieve a reduction
of the current emissions. 143
138. See supra text section II.C.4.
139. Unification Treaty, Annex I, ch. XII(A), pt. II(c), § 67a(1).
140. See id. Annex I, ch. XII (A)-(F).
141. Some of the most important West German environmental laws are the Emissions Control Act
(Bundesimmissionsschutzgesetz [BlmSchG]), 1984 BGB 1.1 1193; the Treatment of Nuclear Materials
Act (Atomgesetz), 1985 BGBI.I 1565; the Avoidance and Clearance of Waste Act (Abfallgesetz),
1986 BGB 1.I 1501; the Technical Advice for the Maintenance of Clean Air (TA-Luft), 1986 GMBI.
(Publication of Several Federal Ministries) 95, 202; and the Water Conservation Act (Wasserhaushaltsgesetz), 1986 BGBI.I 1529, 1654.
142. See laws cited supra note 141.
143. BImSchG § 67a(2), Unification Treaty, Annex 1, ch. XIII(A), pt. 1Ic.
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V. Economic Incentives for International Investors
A.

CuRRENT ECONOMIC REALITIES IN EAST GERMANY

Although monetary and economic unification was initiated several months
before political unification, 144 it is now clear that the difficult transition from
central planning to a social market economy will require massive efforts from
German and international investors for at least several years. Yet, after more than
800 companies have been privatized (as of March 15, 1991), Western investors
are beginning to understand how to overcome the current difficulties and to take
advantage of the opportunities that an investment in East Germany can offer.
1. Difficulties for Investors in East Germany
Even after the procedures for restitution and compensation claims have been
clarified, 145 the uncertainty about property rights remains a major issue for any
transaction involving East German property. The German administation is using
significant resources to restore and compile old records, to review claims, and to
clarify property issues as quickly as possible. The exclusion of restitution claims
filed after March 31, 1991,146 has simplified the situation.
Another major task for the German Government is the development of a
modem infrastructure to provide energy, means of communication, and transportation for the new economy. Major investment commitments by the federally
owned German Postal Services, which have a monopoly in Germany for telephone connections, are intended to ensure that telephone and fax lines are sufficient to keep up with the pace of economic reorganization.
The most significant difficulty for foreign investors is the lack of reliable
information about the economic conditions and about the operations of various
companies. The accounting and reporting requirements in connection with the
conversion of the businesses into GmbHs and AGs will facilitate the compilation
format and under the
of the most important business information in a western
47
supervision of western managers and accountants.'
2. Advantages of East Germany
East Germany after the unification has a number of economic advantages in
comparison with other countries of the eastern block; this should facilitate integration and economic reorganization. Before the unification, the economy of the
GDR was the most successful of the eastern block countries. The East German
population is well educated and the labor force is trained in the long tradition of
the German chambers of craft. Highly skilled labor is thus available at wages

144. See supra text section I.
145. Id. section III.

146. Id. section II.C.
147. Id. section IV.A-B.
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well below western standards. In addition to its exports of quality products to
western countries, the East German economy had, and often still has, extensive
commercial relations with the other eastern block countries. To the extent that
these relations can be maintained after the introduction of western currency, East
Germany could become the door of the European Community to the east.
B.

CREDIT AND GUARANTY FACILITIES

Even before the political unification, the German Government and government
agencies made available a number of subsidies, tax incentives, and credit and
guaranty programs. As described above, it is one of the goals of the economic
reorganization to preserve small and medium-sized businesses and, thus, at least
some of the East German socioeconomic landscape. Many of the assistance
programs are tailored, therefore, to meet the needs of smaller investors and
entrepreneurs. The variety of the programs is intended to guarantee that all viable
projects receive appropriate support. The following is a summary of some of
these programs. The German Federal Minister of Economics has published a
comprehensive list of incentive and assistance programs. This publication, which
is updated periodically, includes not only a detailed description of the programs,
their targets, required qualifications, and the like, but also an array of helpful
8
contacts, addresses and other information.14
1. Equity CapitalAssistance Programs
Equity capital assistance is a loan that may be granted to private individuals in
small and medium-sized businesses to help to establish a solid capital basis. The
maximum loan amount is DM 350,000 per applicant. This long-term loan
(twenty years) is available to German and foreign individuals; no collateral or
other security is required. The first three years are interest free, followed by a
49
gradual rise in the interest rate.1
2. Investment Loans from the Kreditanstalt
Loans from the Kreditanstalt are granted for investments in the former GDR
to establish, secure, or expand businesses or to improve the environmental conditions. The maximum amount of these loans is generally DM 10,000,000. They
are given to small and medium-sized firms in the manufacturing, trade, and
services sectors with annual sales of usually not more than DM 500,000,000 per
year. 150 The loan may cover up to 75 percent of the total financing required. It
148. THE FED. MINISTER OF ECONOMICS, ECONOMIC ASSISTANCE FOR THE FORMER GDR (the latest

edition is dated Oct. 3, 1990) (available in English translation from the Referat Offentlichkeitsarbeit
des Bundesministeriums ffir Wirtschaft, Villemombler Strasse 76, W-5300 Bonn I (Duisdorf),
Germany, and through the German-American Chambers of Commerce and the German Consulates in
the United States); see also infra text section V.C.6.
149. Two percent in the 4th year, 3% in the 5th year, and 5% in the 6th year.
150. Firms with an annual turnover of more than DM 500,000,000 may apply for loans for
environmental measures.
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is granted for a maximum of ten years with a fixed interest rate during the entire
period (as of October 1990, 8.25 percent). Similar loans are available through the
of new businesses or to support
Ausgleichsbank to help finance the establishment
51
investments for new production facilities.'
3. Loans to and Guarantees by the Treuhandanstalt(TA)
Investors who are negotiating with the TA about the acquisition of an East
German business might also consider loans or guarantees provided through the
TA to finance some of the modernization of the business prior to privatization.
The First Treaty allows borrowing by the TA of up to DM 7 billion for 1990 and
up to DM 10 billion for 1991. The loans are guaranteed by the states. The debt
service will be financed from the proceeds received by the TA from privatization.
This program should be considered if there is a delay before the acquisition of a
business can be completed or if long-term cooperation with other companies
owned by the state or the TA is envisioned.
4. European Recovery Program (ERP) Loans
The ERP Special Fund provides loans at interest rates below market to private
individuals and to small and medium-sized companies to finance investments and
the establishment of new businesses in East Germany. In general, ERP loans are
granted only if the project would not be feasible without the support. The
program focuses on the following areas: tourism, new businesses, environmental
protection, and modernization plans. The maximum amount for investors outside
of the five new eastern states is DM 300,000, with a maximum financing share
of 33 percent to 50 percent.
5. Loans and Guaranteesfrom the European Investment Bank
The European Investment Bank (EIB), an institution of the European Community, gives loans and guarantees for the financing of investment projects that
contribute to a balanced economic development of the Community. Regions with
weaker economic development like East Germany are among the targets for EIB
financing. The loans are medium- or long-term depending on the kind and
expected life of the project. The loans are usually at a fixed interest rate, but
variable interest rates and individual financing packages can be negotiated.
C.

SUBSIDIES, TAX INCENTIVES, AND OTHER GOVERNMENT ASSISTANCE

Generally, the West German corporate tax system has been effective in the new
eastern states since January 1, 1991. For purposes of attracting investment from
West Germany and abroad, however, the German Government has introduced
various incentives. In addition to the numerous special loan programs outlined
151. The maximum loan amount is DM 1.5 million; the term is up to ten years with an interest
rate depending on the capital market conditions (8.25% as of October 1990).
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above, government subsidies, assistance programs, and tax incentives are available to companies in the new German states once financing for their reorganization has been secured.
1. Investment Subsidies
The German Government offers investment subsidies for the acquisition of
new depreciable assets (other than real estate and motor vehicles) in East Germany. 152 The goals of this program are to modernize existing companies in East
Germany, to establish new small and medium-sized businesses, and to stabilize
the labor market through rapid and broadly based investments.
Until June 30, 1991, the grant was 12 percent and from July 1, 1991, until
June 30, 1992, will be 8 percent of the total of the acquisition and production
costs for the investment made during that time. The 8 percent subsidy will also
be available for investment measures initiated prior to July 1, 1992, and completed before January 1, 1995.153 The investment subsidies are not part of the
company's income as defined in the Federal Income Tax Law.
2. GDR Investment Law and Other Tax Incentives
The Act to Reduce Obstacles to Investment in the Former German Democratic
Republic including Berlin (East)1 54 is intended to make available to investors in
East Germany certain tax advantages that would otherwise be included in double
taxation agreements between industrial states. These regulations will remain in
place until December 31, 1991. They allow, for example, investors to create
tax-free reserves for initial losses of an East German subsidiary or for assets
transferred from a company in West Germany to an East German facility.
In addition, the first coalition government of the united Germany has agreed
on a comprehensive package of tax incentives for the new eastern states. Under
the proposal, taxpayers in the new states would not be subject to the net assets
tax (Vermdgenssteuer) and could claim additional annual income exclusions. The
government has also proposed an accelerated depreciation of assets for enterprises located in the new states. These proposals have delayed the ratification of
the new income treaty between Germany and the United-States, since the U.S.
Senate Foreign Relation Committee was concerned that the new eastern states
t 55
could be turned into a tax haven, to the detriment of the U.S. treasury.

152. There are also certain other exceptions and conditions, e.g., the assets must remain in East
Germany.
153. Under the regulations, an investment is deemed to be initiated once purchase orders for the
assets are accepted or the production of the assets has commenced.
154. Gesetz zum Abbau von Hemmnissen bei Investitionen in der Deutschen Demokratischen
Republik einschliesslich Berlin (Ost), 1990 BGB 1.1 1142.
155. See Turro, Germany to Offer New Tax Incentives in Eastern States, 3 TAX NOTES INT'L 127
(1991); Treasury, German Ministry of Finance Officials to Discuss Tax Treaty Issues, Daily Tax Rep.
(BNA) No. 65, at G-2 (Apr. 4, 1991). As of April 30, 1991, the ratification of the income tax treaty
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3. Export Credit Insurance (HERMES Cover)
As of July 1, 1990, the German Federal Government has made its export
guarantee instruments (so-called HERMES Cover) available for exports by
former GDR businesses. HERMES Cover is usually a guarantee for loans to
finance exports to cover business risks like the insolvency of the foreign buyer,
political risks, or the failure to make payments due to the unavailability of
foreign currency. Coverage can be made available for loans in any convertible
currencies and to every form of business, including entrepreneurs and small or
large corporations.
4. Other Government Assistance
The summary published by the Federal Minister of Economics 156 also contains
a variety of other structural and supporting measures. These include consulting
services, joint or government-supported participation at foreign trade fairs, publications by the Federal Office of Foreign Trade Information, 157 and job training
programs.
5. Senior Export Service Program
The Senior Export Service Program is one of the most unusual measures
promoted by the Federal Ministry of Economics. Under this program retired
western managers and experts are working in an honorary capacity in private
companies, industry, or state organizations to support the transition of the prior
GDR economy to a market economy. The Ministry of Economics reimburses
travel costs and expenditures for the sponsor organizations. The TA has recently
started a similar program to recruit retired top executives to manage the newly
created East Germany companies, to identify potential investors or buyers, and
to negotiate reorganization packages.
6. German Chambers of Commerce Abroad
To facilitate initial contacts with foreign investors, the German Federal Government supports German Chambers of Industry and Commerce in many countries throughout the world. These offices provide assistance to German companies
trying to enter a foreign market, as well as to foreign investors interested in

had not been completed. To address the American concerns the United States has proposed to allow
the United States to terminate the treaty unilaterally with respect to the eastern states if tax legislation
were enacted that was not satisfactory to the United States. See Tax Notes Today, Apr. 2, 1991.
156. See supra note 148.
157. Periodic publications of the Federal Office of Foreign Trade Information (BfAI) include the
Foreign Trade News, a daily news sheet with reports about every country in the world, and a weekly
paper on worldwide economic trends, which currently focuses in particular on investment needs of
East German businesses. Other publications include detailed studies of specific industries worldwide,
legal information such as text of foreign company, and tax laws with translations and introductions.
(The address of the BfAI is P.O. Box 108007, W-5000 Cologne 1, Germany.)
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investment and business opportunities in Germany. The services offered by the
chambers cover the full range of foreign commerce and trade and include, for
example, business contacts with foreign importers and exporters, analysis of
sales opportunities in the foreign market, information on import and export
regulations, confidential information about companies, support at trade fairs, and
the like.
In the United States, German-American Chambers of Commerce are currently
operating in Atlanta, Chicago, Houston, New York, San Francisco, and Los
Angeles. These chambers have agreed to provide their initial services regarding
inquiries about East German companies free of charge. They will charge a
moderate fee based on the amount of time and material involved only when
extensive follow-up services are required. Several of the chambers in the United
States have initiated a special program: In cooperation with local chambers of
commerce in East Germany, they will help to identify business opportunities for
U.S. investors, match interested investors with suitable target companies, and
facilitate initial discussions.

VI. Conclusion
The long list of interim laws and regulations applicable to the newly formed
companies in East Germany demonstrates that the transition from the communist
planning system to a market economy will be a long and complex process. In
some areas, so far only the legislative ground rules have been laid down. ' 58 The
fast implementation of the Economic Treaty and Unification Treaty, however,
shows that East Germany is ready and in need of Western capital, which should
not come only from West Germany.
The unique concept of the TA provides an administrative framework to match
the needs of East German companies with the expectations of western investors.
During the current review of investment proposals, the TA is developing flexible
rules to process proposals quickly and efficiently without neglecting its mandate
as a government agency not to "sell out" East Germany.
Past experiences show that the TA is open to all types of restructuring proposals (for example, acquisition of shares or assets, management buy outs,
technology agreements) as long as they take into consideration the Guidelines of
the TA. These Guidelines emphasize fast privatization, the securing of employment, and, to the extent possible, the preservation of the socioeconomic structure. German Government agencies, under the direction of the Minister of Economics, have developed a large number of economic incentives, including
investment loans, guarantees, subsidies, tax benefits, and an array of consulting
services. All these measures should make the new western economy in East
158. For important regulations on assets and investment in the former GDR, see G.
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Germany a prime target for investors. Although negotiations and start-up may
still pose unusual problems, the potential benefits of an early engagement in East
Germany should outweigh these problems.
Through the German-American Chambers of Commerce, American investors
can obtain information about possible targets and assistance regarding initial
contacts. Various subsidy and loan programs can provide financing at conditions
significantly more favorable than those generally available in the market. Once a
basic plan for the restructuring and financing of a venture has been developed, a
proposal should be presented jointly by the management of the target company
and the investor. If the plan is viable and economically sound and otherwise
meets the Guidelines of the TA, acquisition from the TA is not likely to be held
up by demands for a high purchase price. The operation of the newly restructured
company itself can then take advantage of tax incentives and other government
assistance programs.
The totality of these measures removes a significant part of the economic risks
that are otherwise associated with innovative ventures of the type required in East
Germany. The prime resources that the western industrial states must contribute
now are entrepreneurial creativity and capitalistic know-how. A fair analysis of
the economic opportunities in East Germany and rapid actions by some "visible
hands" could be early demonstrations of the intelligence and strength of the
western system.
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